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July 31, 2014
News Coverage

EPA Planning Rule to Clarify “Assumable’ Waters for State 404 Programs, Inside EPA, (see below),
07/30/14. EPA is planning to craft a rule to clarify what types of waters are "assumable" under the Clean
Water Act (CWA) in response to calls from states that clarity is needed for states to win authority to issue
section 404 dredge-and-fill permits and to protect existing programs, particularly given confusion created
by the agency's pending CWA jurisdiction rule. State sources say the issue has been muddied by EPA
and the Army Corps of Engineers' proposed rule aimed at clarifying the scope of the CWA, which the
agencies are taking comment on through Oct. 20 and some sources say has made it difficult to clearly

identify which waters are subject to state authority once states assume permit powers under section
404(g).

Stalled Nominee Slated for Key EPA Water Role, Inside EPA, (see below), 07/30/14. While McCarthy
does not explicitly state that Kopocis will be leading the water office, during a July 8 press call discussing
the CWA jurisdiction rule she referred to Kopocis as head of the Office of Water.In the email, McCarthy
touts Stoner's work as having "greatly expanded" EPA's focus on climate resiliency, green infrastructure
and information tools and technology, and highlights the CWA jurisdiction proposed rule, issued April 21,

and the agency's final cooling water intake rule, released in May but which has yet to be published in
the Federal Register.

EPA to Republicans: You're making it ‘'very difficult' to do our job, The Hill, 07/30/14. Perciasepe
plans to leave the EPA next month, but before he takes off he has been making the rounds in Congress,
offering to patch things up with Republicans who are wary of the agency. But this comes as little comfort to
many Republicans, who are skeptical of the EPA’s new Waters of the U.S. rule, fearing it could lead to a
massive power grab over farmland. Perciasepe has told lawmakers before that the rule would actually
“reduce” the scope of waterways the agency regulates, but based on their own reading of the rule,
Republicans believe it would do the exact opposite. They say the rule would give the EPA permission to
regulate small ditches in backyards, streams, and creaks.

Tipton, EPA fight over water rule, The Durango (CO) Herald, 07/30/14. U.S. Rep. Scott Tipton on
Wednesday was in a fighting mood when he joined House Republicans in grilling the Environmental
Protection Agency’s deputy chief about a proposed rule that many farmers fear would allow the EPA to
regulate small bodies of water, even ponds or puddles on their land. Deputy Administrator Bob
Perciasepe said the proposal simply clarifies regulatory authority under the Clean Water Act to protect
streams and wetlands. That authority has been murky thanks to confusing and complex guidelines
following Supreme Court decisions in 2001 and 2006.
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AG Strange: EPA is ‘out of control,” The Troy (AL) Messenger, 07/30/14. Strange said he and a group
of 25 conservative attorney generals in the country would continue to challenge those who did not support
the country’s rule of law, namely President Barrack Obama and the Environmental Protection Agency.
“The EPA is an example of an agency that is out of control,” he said. He is one of nine attorney generals
who have a lawsuit against the Obama administration’s proposed carbon rule and has said the EPA is
unlawfully seeking to extend the scope of the Clean Water Act. If things did not change by next year, he
and his group would sue the agency, Strange told members of PCRW.

Farmers Voice Concern Over Proposed Water Rules, KTVE-TV/West Monroe, LA., "Any body of water
that has a significant connection, or they call it a nexus, to a body of water of the us becomes a body of
water of the US." explained Commissioner Mike Strain with the Louisiana Department of Agriculture &
Forestry. Strain will have a working relationship with the EPA during this process. "We're here to listen to
the farmers," stated Strain. "And I'm here to hear their concerns because i become the voice of their
concerns as we address the issues with the federal government.”

Opinion

EPA water rule based on sound science, The (Cedar Rapids, 1A) Gazette, (op-ed), 07/31/14. Wallace
Taylor: A July 21 Gazette article discussing the Environmental Protection Agency’s proposed rule to clarify
waters covered by the protection of the Clean Water Act included statements by the Farm Bureau and
Senator Charles Grassley incorrectly describing what the rule would do. In order to establish a scientific
basis for determining a “significant nexus” the EPA appointed an advisory committee of eminent scientists
to address this question. This committee included two professors from lowa State University. Their 300
page report is the basis for the proposed rule. The report concluded that wetlands and other small water
bodies can be connected to larger water bodies physically, chemically, and biologically in many ways. In
other words, there are many ways pollution can be transferred from small water bodies to larger water
bodies. In order to carry out the goal of the Clean Water Act, pollution in the small water bodies must be

reduced so it will not contaminate the larger water bodies. Wallace Taylor is an environmental attorney in
Cedar Rapids.

Local businesses want clean water, The Hartford (CT) Courant, (letter to the editor), 07/30/14. Sarah
Cinguemani: The American Sustainable Business Council just released its findings from a study
conducted with 555 small businesses across the United States. The study focuses on water quality
regulations and whether small businesses support or oppose new regulations. By a 2-1 margin,

small business owners responded that government should taking stronger action in regulating our
waterways. Looking deeper, small business owners agreed that improving water quality will help maintain
a healthy economy and increase local jobs. Sarah Cinquemani is with Clean Water Action in Manchester.

Blogs/Social Media

U.S. EPA Water v @EPAwater
Follow

Our scientific assessment for Waters of U.S. is based on over 1,000 pieces of peer-
reviewed literature. #ditchthemyth http://go.usa.gov/XdkQ
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Pacific Standard
Why can't the EPA enforce the Clean Water Act? The government can't agree on what's
considered water: _psmag.com/navigation/nat
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Brad Wenstrup @RepBradWenstrup Jul 29
RT if you agree: #EPA shouldn't have expanded control over Ohio's ditches, ponds, & puddles.

1.usa.gov/1fRMvOm pic.twitter.com/qCTmd7cag3

the other shoe @onlyothershoe 5h
My former rep wants to gut the Clean Water Act. Heard about that? No? Gosh.

Water Pollution @WaterPollution9 10h
Under water: The EPA's struggle to combat pollution under the Clean Water Act ... - The Post-
Standard (blog) dlvr.it/6TBh6B

#ABWisdom @adbridoeforth 13h
RT @ProPublica: The EPA has been struggling to enforce the Clean Water Act. Here's why:

propub.ca/l1Awcxxi

AquaTechnologyGroup @aguatechnoloay 18h
How Frustration And Inaction Color #EPA's Efforts To Enforce The Clean Water Act ow.ly/2KNt7a

Western Govs Assoc. @westgov 18h
Learn why @EPA now admits it has created '‘Bonafide Confusion' on Clean Water Rule ow.ly/zBI8|
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thewordsout @thewordsoutbbl 21h
SUBMIT COMMENTS NOW - Tell EPA to Ditch the Rule at NCBA.org Stop EPA from Expanding

Clean Water Act Authority.

StormWaterSolutions @SWSmaa 21h
How Frustration And Inaction Color EPA's Efforts To Enforce The Clean Water Act huff.to/1A{8RPI

via @HuffPostGreen

Matthew A. Tavrides @MATavpa 21h
Unconstitutional expansion of government control over private property. EPA from Expanding

Clean Water Act Authority cqrcengage.com/beefusa/app/ta ...

Paul Eubanks @PaulEubanks1 21h
“@ProPublica: The EPA has been struggling to enforce the Clean Water Act. Here's why:

propub.ca/l1Awcxxi”

aurora @aurorapdx 22h
so frustrating: “@ProPublica: The EPA has been struggling to enforce the Clean Water Act. Here's

why: propub.ca/l1Awcxxi”

ProPublica @ProPublica 22h
The EPA has been struggling to enforce the Clean Water Act. Here's why: propub.ca/1Awcxxi
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Daniel Stoehr @DanielsTraining 23h
The EPA announced an extension to the comment period for changes to "Waters of the US".

ow.ly/zIXLI

Coryn S. Wolk @CorynWolk 20h
RT @ProPublica: The EPA has been struggling to enforce the Clean Water Act. Here's why:

propub.ca/l1Awcxxi

Marie Morelli @mariemorelli 19h
Why EPA's new interpretation of the Clean Water Act has riled farmers via @ProPublica

Syracuse.com | ow.ly/z1 90J

CNY Opinion @CNYOpinion 19h
Why EPA's new interpretation of the Clean Water Act has riled farmers via @ProPublica
Syracuse.com | ow.ly/zl 9mP

Wendy# @WBVT_98FM 19h
@TheBaxterBean Clean water act - means you no longer own the water on your own property.

Texas Eco News @TexasEcoNews 19h
#Texas #Environment Under water: The EPA'’s struggle to combat pollution under the Clean Water
Act (ProPublica) ift.tt/TuHSD6R

Inside EPA - 08/01/2014
EPA Planning Rule To Clarify 'Assumable’ Waters For State 404
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Programs

EPA is planning to craft a rule to clarify what types of waters are "assumable" under the Clean Water Act (CWA) in
response to calls from states that clarity is needed for states to win authority to issue section 404 dredge-and-fill
permits and to protect existing programs, particularly given confusion created by the agency's pending CWA
jurisdiction rule.

Speaking to the Environmental Council of the States (ECOS) and other state groups earlier this month during a
quarterly Office of Water briefing, EPA "reiterated its commitment to working with states, per ECOS' request, on
new regulations for state assumption of the dredge and fill program under CWA 404(g)," according to ECOS' July
25 weekly Ecoswire newsletter.

Groups representing state environment officials have long urged states to assume 404 authority, which for years
only Michigan and New Jersey have done, but recently they have also called on EPA to revise the relevant CWA
regulations to provide greater clarity as to what types of waters states may assume the 404 permitting role over.

Acting EPA water chief Nancy Stoner told the state groups in June that she was instructing her staff to find a way to
provide clarity on assumable waters.

State sources say the issue has been muddied by EPA and the Army Corps of Engineers' proposed rule aimed at
clarifying the scope of the CWA, which the agencies are taking comment on through Oct. 20 and some sources say
has made it difficult to clearly identify which waters are subject to state authority once states assume permit powers
under section 404(qg).

While Congress intended to preclude waters that transport interstate or foreign commerce from states' 404
oversight, the proposed rule is creating confusion over which "other waters" -- such as prairie potholes or playa
lakes -- are subject to state oversight. The reason, officials say, is that because EPA and the Corps have based
their proposed rule on the nexus or connectivity between smaller waters and larger "navigable" waters, it allows
federal officials to argue that many waters currently eligible for state oversight are off limits.

Complicating the issue further is that a handful of states, such as Alaska and Oregon, are in the process of seeking
CWA 404 authority, and say the application review with the Corps often gets weighed down in a lengthy discussion
of what waters the program will address.

"We're getting lost in the discussion on connectivity," a state source previously told Inside EPA, adding, "it's a dead
end street for a state if the Corps pulls out section 10 [of the Rivers & Harbors Act] and starts waving it" to justify
preempting state authority.

And state sources say any effort EPA and the Corps make to clarify 404(g) must be kept separate from the CWA
jurisdiction rulemaking to avoid further confusion, a request EPA has appeared to agree with in recent discussions.

"They don't want to get it mixed up in the waters of the U.S. Rule," a second state source says, adding that they are
"surprised EPA reacted so quickly" on states' calls to address the assumable waters issue, given that finalizing the
CWA jurisdiction rule is likely to be a time consuming and resource intensive process.

A third source says that while EPA has multiple options besides a formal rulemaking for clarifying the 404(g)
questions, such as guidance, rule revisions or a policy letter, "it needs to be clarified irrespective of the CWA rule."
The source adds that "there is no reason to have it in the new definition of waters of the U.S." but says they have
not yet formed a position on whether it should be included in preamble language in the final jurisdiction rule.

The CWA jurisdiction proposal, issued April 21 jointly by EPA and the Corps, aims to clarify the reach of the water
law in the wake of the 2006 high court ruling, Rapanos v. United States. In the ruling, Justice Antonin Scalia ruled
in the court's plurality decision that only "relatively permanent waters" that hold a "continuous surface connection”
to a traditionally navigable water of the United States can be considered jurisdictional. By contrast, Justice Anthony
Kennedy ruled in a concurring opinion that waters that share a "significant nexus" to navigable waters can be
regulated under the water law.

The administration's proposed rule generally seeks to follow Kennedy's approach. The proposed rule, for example,
says that all streams, as well as all waters and wetlands located in floodplains and riparian corridors, share



"connectivity" or "nexus" to downstream, traditionally regulated waters -- and are therefore subject to default
regulation -- while "other waters" would be assessed on a case-by-case basis.

The states' questions come as EPA is weighing whether it will approve recent changes that Michigan -- one of only
two states that currently holds 404 permit authority -- proposed to its program, and a growing number of states are
considering or preparing to ask federal officials for authority to issue the permits, despite limited federal funds and
other hurdles.

Section 404 of the CWA, which is overseen primarily by the Corps with EPA oversight, allows regulators to permit
disposal of "dredge-and-fill material," such as mining debris, earth moving material from development and
infrastructure construction projects and other high-volume materials, in wetlands and other sensitive waterbodies.

Under section 404(g), the law allows states and tribes to assume permit authority if they can demonstrate their
programs are equivalent.

ECOS, Association of Clean Water Administrators and Association of State Wetland Managers in an April 30 letter
to Stoner outlined their concerns, saying states currently considering assumption are having difficulty making
progress because of the current uncertainty" over which waters would be subject to state permit authority, and
asking the agency to ensure "steps to further clarify the scope of assumable and non-assumable waters be initiated
in a timely manner" (Inside EPA, May 9).

Stoner says in a June 13 response that EPA is committed in providing clarity and removing barriers to state
assumption of 404 programs "whereever possible," adding, "l have asked my staff to identify a path forward that
enables us to engage your organizations, as well as other appropriate state, federal and tribal partners and
technical experts in a process that seeks to provide clarity on assumable waters under CWA section 404(g)."The
letter is available on InsideEPA.com. (Doc. ID: 2478125) -- Bridget DiCosmo

News Briefs

Stalled Nominee Slated For Key EPA Water Role

Nancy Stoner, EPA's long-time acting water chief, is departing the agency next month, leaving the office without a
Senate confirmed leader though Administrator Gina McCarthy says she is planning to rely on the advice of Ken
Kopocis, the administration's stalled nominee for the office, for the rest of the administration.

Stoner -- who is departing for a position at the Pisces Foundation -- has served as acting water chief for the past
three years, as Kopocis' confirmation has been held up in part over GOP opposition to the agency's proposed rule
seeking to clarify the scope of the Clean Water Act (CWA).

But Democrats have also been strugaling to advance nominees as many of their own members -- especially
vulnerable Democrats seeking re-election in GOP-leaning states -- have been unwilling to back the nominees so
soon before the midterm elections in the face of Republicans' push to make any vote a referendum on agency
climate, clean water and other policies, congressional and other sources say.

The situation reportedly led Kopocis, now in his third year awaiting confirmation as EPA's water chief, to consider
withdrawing his nomination entirely.

But he appears to have dropped that plan as McCarthy says in a July 30 email to EPA staff, she will rely on on
Kopocis as senior advisor on water issues for the last 2.5 years of the administration. "His depth of experience
includes water resources development, conservation and management; water pollution control and water
infrastructure; hazardous waste cleanup; transportation; and emergency and disaster response," she said.

While McCarthy does not explicitly state that Kopocis will be leading the water office, during a July 8 press call
discussing the CWA jurisdiction rule she referred to Kopocis as head of the Office of Water.

In the email, McCarthy touts Stoner's work as having "greatly expanded" EPA's focus on climate resiliency, green
infrastructure and information tools and technology, and highlights the CWA jurisdiction proposed rule, issued April
21, and the agency's final cooling water intake rule, released in May but which has yet to be published in

the Federal Register.
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According to a July 29 statement from Pisces Foundation director David Beckman, who, like Stoner, previously
worked at the Natural Resources Defense Council, the foundation's water program works on advancing
environmental literacy, forging new, integrated solutions to protecting water resources and reducing contributors to
global warming, including black carbon, methane and ozone.

Stoner's work at the Pisces Foundation will focus on creating solutions to natural resource challenges and
championing environmental education, McCarthy says in the email.



